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Summary 

n  Healthcare professionals need an 
efficient way to determine a pts 
decision making capacity 

n  This capacity must be assessed for each 
decision and not inferred on the basis of 
pts diagnosis. 

n  Documentation of the process used and 
decisions reached is necessary. 



Case 1 

n  Pt admitted for sepsis 
n  Poor access for pressors and labs 
n  Pt is confused 
n  No family is available 
n  Can pt consent to line placement? 



Case 2 

n  Elderly pt with  Alzheimers and a MMSE 
score of 23 of 30 refuses elective Chole. 

n  Daughter/DPAHC requests surgery. 
n  Can the pt refuse?  
n  How can his competency be evaluated? 
 



Case 3 

n  Pt admitted with acute pneumonia 
n  Also diagnosed with severe depression 

n  Many answers are “I don’t know/I don’t 
care” 

n  Pt refuses treatment, stating “ I don’t 
care if I live or die” 

n  Does pt have decision making capacity? 
n  If not how do you proceed? 



Consent 

n  Requirements: 
n  Autonomy 
n  Capacity to understand and communicate 
n  Ability to reason 
n  Recognized set of values or goals 

n  Agreement with  you does not imply 
that pts capacity to give consent is 
intact! 



Competency 

n  Legal designations determined by the courts. 
n  Decision making capacity is clinically 

determined at the bedside. 
n  Adults are presumed competent unless legally 

judged to be incompetent. 
n  President’s commission for the study of 

Ethical Problems in Medicine 1982. 
n  Avoid Routine recourse to legal system.  



Letter of Guardianship 
For an incompetent pt. 
 
Wouldn’t it be useful 
To have some more info 
 
Relationship of Guardian 
Phone #  
Address 
Diagnosis resulting in 
 incompetency. 

AAAA 

AAAAA 
AAAAAAA 



Clinical Approach 

n  Urgency of the clinical situation 
determines how to proceed. 
n  Urgent situation 
n  Pt not able to communicate / no 

spokesperson 
n  Assume that a reasonable person would 

not want to be denied life saving 
treatment. 

n  “Implied Consent” 



Clinical approach 

n  Nonemergent situation 
n  What are the risks and benefits? 
n  Low risk may not require much decision making 

capacity. 
n  I’m here to draw your blood for a hct. 

n  High risk may require significant deliberation. 
n  Should a pt with lung cancer and severe CAD undergo 

pneumonectomy AND CABG for possible cure? 



Algorithm for assessment 

n  Miller and Marin, Emergency Med Clinic 
North Am, 2000; 18: 233-241. 

n  Series of simple questions 
n  Doesn’t take into account the level of 

risk or benefit of a treatment. 



Algorithm 

n  1.  Do the history and physical confirm that 
the pt can communicate a choice? 
n  Is their memory good? 
n  Is judgment appropriate? 
n  Can they maintain a conversation/follow your line 

of questioning? 
n  Are their answers consistent? 
n  If yes: proceed to question 2 
n  If No: pt needs help with decision making.  



Algorithm 

n  2.  Can the pt understand the essential 
elements of informed consent? 

n  What is your present condition? 
n  What treatment is being recommended? 
n  What might happen to you if you agree to the 

treatment? 
n  What might happen to you if you refuse the 

treatment? 
n  What are the alternatives available? 

n  Test of pts understanding of the 
discussion. 



Algorithm 

n  3.  Can the pt assign personal values to 
the risks and benefits of intervention? 
n  Jehovah’s witness refusal to accept 

transfusion reflects different set of values. 
n  The “Uncle Jack” rationale – “I saw my 

uncle going through that, and I would 
never want to do ____ myself!”  



Algorithm 

n  4.  Can the pt manipulate the 
information rationally and logically? 
n  Can you follow how the patient got to their 

decision? 



Algorithm 

n  5.  Is the patients decision making 
capacity stable over time? 
n  Repeat the question several minutes later/ 

after more discussion. 



Algorithm 

n  Benefits of this approach: 
n  Avoids the tendency to devalue capacity of 

chronically ill pts 
n  Reduces reliance on surrogate decision 

makers when not necessary 
n  Avoids judgment based on whether pt 

agrees with Doctor. 



Algorithm 

n  Limitations: 
n  Language barriers 
n  Cultural barriers 

n  African Americans tendency to not look at 
speaker, distrust of system leading to 
misinterpretation of options provided 

n  Philippine residents, Mexicans, Catholics not 
comfortable stopping care 

n  Some of the assessment questions are 
subjective. 



When surrogate must be 
consulted 

n  If the pt is incompetent as determined 
by the court 

n  If the pt’s decision making capacity is in 
doubt 

n  If the pt is unable to understand 
options or is unable to decide. 



Case 1 

n  Pt admitted for sepsis 
n  Poor access for pressors and labs 
n  Pt is confused 
n  No family is available 
n  Does pt have to consent to line 

placement? 

n  No, use implied consent. 



Case 2 

n  Elderly pt with  Alzheimers and a MMSE 
score of 23 of 30 refuses elective Chole. 

n  Daughter/DPAHC requests surgery. 
n  Can the pt refuse?  

n  MMSE can miss cognitive deficits 
n  How can his Decision making capacity 

be evaluated? 
n  Psychiatry consult, ethics consult if needed. 

n  In this case, daughter served as decision 
maker. 

 



Case 3 
n  Pt admitted with acute pneumonia 
n  Also diagnosed with severe depression 

n  Many answers are “I don’t know/I don’t care” 
n  Pt refuses treatment, stating “ I don’t care if I 

live or die” 
n  Does pt have decision making capacity? 

n  Physician determined that pt does not, due to 
depression. 

n  Treat depression and pneumonia. 
n  Capacity may return once depression treated. 



Summary 

n  Nurse Practitioners must determine 
decision making capacity every day. 

n  Diagnosis does not imply impaired 
capacity, nor does good MMSE imply 
that pt has capacity. 

n  Agreement or disagreement with 
recommendation does not imply 
capacity is intact or impaired. 



Summary 

n  Differing pt values may result in conflict 
and raise questions about pt’s capacity. 

n  Algorithm provides a simple method to 
determine D.M. capacity 

n  Competency is legal determination 
n  DMC is clinical determination. 



Student cases 
n  We had a Iranian immigrant who was visiting his daughter and 

had a MASSIVE stroke. Ended up with tracheostomy and PEG 
tube. From what I understood, the hospital could "write off" his 
care. Children wouldn't be able to pay all his SNF fees. What do 
you ethically & logistically do for the continuation of care of a 
foreign citizen who has no international insurance? And who's 
family does not have the personal finances to cover the care? 

n    
n  Also, can you address when patient needs procedure-say LP, 

but they have encephalopathy, unable to sign, and no family 
around...what are the legal issues. 



Student Cases 

n  We have had several instances where 
people have identified themselves as 
"family", they have signed consents and 
made major medical decisions when In 
fact it turns out to be a sorority sister or 
brother in Christ. How do you handle 
these situations? 



Student cases 
n  One case I have had previously. Patient on life 

support, on norepinephrine and epinephrine with 
ECMO and asystole for 2 days on monitor.  Attending 
physician keeps asking family for one more day over 
three days (total stay this far is 10 days)and family is 
beginning to question physician. As an ACNP on 
service how would one approach your collaborating 
physician about ethic meeting and/ or family 
conference to discuss goals when they do not seem 
interested in any of the above suggestions.  


