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Legal Concerns
 Top barrier to making a disclosure is fear of an

unpredictable and punitive response from the
patient, Institution, Regulators and Malpractice
Insurers.

 Will any settlement get reported to the National
Practitioner Data Bank (NPDB)?

 This depends on the Institutional policy for
handling the problem.

Legal Concerns:
Institutional Policy
 Two ways the institution can handle its resolution
program:
 Reimbursement Model:

 Patient does not release potential to sue later
 Institution discloses the medical error and offers

compensation
 Since the compensation is not settlement of a legal
claim, it MAY not trigger reporting requirements

Legal Concerns:
Institutional Policy
 Two ways the institution can handle its resolution
program:
 Reimbursement Model
 Early offer and settlement model:

 Patient waives his right to file suit
 Claim can be settled on behalf of the institution, in which
case the physician may not be reported
 If claim is settled on behalf of the physician, it will be
reported in the NPDB.
 Rules are complex.

 Some payers and liability companies want to be notified as
soon as the error is identified, as do some credentialling
and licensing boards.

State Laws
 Obviously wide Variation.
 Some states have passed laws that protect statements of
Regret by Providers from being used in court

 Some states only protect expressions of sympathy, some
protect admissions of Fault.

 Inconsistent statements may be used in court
 Some states (Mass) require a 6 month “cooling off” period in
which the patient must give a clinician notice about intent to
sue, to allow time to resolve the claim

 Oregon established a patient safety commission to mediate
the conflict and reach settlement outside the court system.

States with Apology Laws

As of May 2017

Ohio Law
 Nov.20, 2014 Ohio State House Bill 276 passed by
a vote of 60-32. HB 276 makes much needed
changes to Ohio's medical liability laws.

The first reform in the bill updates Ohio's "I'm
Sorry" law to allow health care professionals to have
a broader conversation with a patient following an
adverse event - beyond just offering an apology and then protects that conversation from later
being introduced into evidence as an admission or
statement against interest.

OSMA website

HB 276 Part 1
 HB 276 promotes having an honest discussion

between patients, families and health care
practitioners, resulting in improved communication
by promoting empathy and an explanation of an
adverse event. When this type of conversation
occurs, patients are less likely to resort to litigation
to get answers about their care.

HB 276 Part 2
 The second reform in HB 276 prohibits the use of

insurer payment policies and guidelines from being
used to establish the standard of care. In
particular, the new language states that federal
care guidelines, quality criteria and insurer
payment rules do not establish a legal basis for
negligence or the standard of care to determine
medical liability.
HB 276 is now pending in the Ohio Senate. On Dec.
3 it received its first hearing in the Senate Civil
Justice committee and has a second hearing slated
for Dec. 4.

Impact of disclosure
 University of Michigan reported its experience from
2001, when a law was implemented protecting
disclosure from use in lawsuits, thru 2007.

 UM policy allowed disclosure coupled with
compensation

 Claims dropped 36 %
 Malpractice Insurance rates do not seem to be

affected by disclosures, and usually follow a
particular specialty rather than jumping after a
claim is filed.

Guidelines for disclosing
Errors the Right way
 Patients want to hear explicit statement that an
error occurred,

 The details of what happened and implications for
their health

 Why the error happened, and
 What measures are being taken to prevent

recurrences in the future for them and other
patients.

Guidelines for disclosing
Errors the Right way
 Begin by stating there has been an error;
 Describe the course of events, using nontechnical
language;

 State the nature of the mistake, consequences, and
corrective action;

 Express personal regret and apologize;
 Elicit questions or concerns and address them; and
 Plan the next step and next contact with the
patient.

Follow words with Actions
 Communication with patients after a medical error
is part of high quality care.

 Institutions should be candid, conduct a rapid

investigation, offer a full explanation and apologize
as appropriate.

 The institution should seek to provide for the

patient’s and family’s financial needs resulting from
the error.

 The institution should include patient safety
analysis into its risk management plan.

Ethical principles in
disclosure
 Respect for persons
 Autonomy
 Consent to treatment after the error
 Institution and practitioners have an ethical
obligation to disclose errors

 Culture of transparency improves patient safety.
 Sincere and honest disclosure may reduce risk of
lawsuit.

Errors by Others
 May depend on whether the error was by a

colleague, a trainee, or a clinician who did not have
direct interaction with the patient (such as lab or
pathology).

 Colleagues and Trainees should participate in the

disclosure discussion, regardless of who made the
error.

 Clinicians who did not have direct patient contact

may be invited to join the discussion if they desire.

Errors by Others
 If the error was made at another facility, and

discovered at your facility, the Attending should
notify the clinician at the other facility.

Resources
 Jessica Berthold, Disclosing Errors the Right Way.
ACP Hospitalist, June 2014: 15-17

Breaking Bad News
 How and when to talk to patients about End of Life
Care.

Breaking Bad News
 When to have the conversation:
 The earlier the better
 A good target is if the patient is within 6 months life

expectancy, or if you answer the “surprize “ question
affirmatively
 Would you be surprized if this patient died in the next 6
months?

 Multiple admissions in short time frame
 Can Use guidelines from the Ohio MOLST Initiative
 Medical Order for Life Sustaining Treatment.

Ohio MOLST Initiative
 Most patients with chronic illness think about end
of life wishes and fears.

 Preserves patient autonomy by answering questions
about DNR status, Return to hospital, use of ICU,
and symptom management.

 Helps guide discussion with the family

National POLST Paradigm
Programs March 2012

POLST.org

National POLST Paradigm
Programs Sept 2014

POLST.org

Ohio MOLST form

Notice the red print. The Ohio DNR form is the officially recognized form.

Which patients would benefit
from having a MOLST
discussion?
 Patients who are most at risk for serious
complication or

 Who would not benefit from CPR/ resuscitation
 How do we identify these patients?
 What are the rates for survival with CPR/ ACLS?

Survival after resuscitation
 On TV


1980
2008

90 %
75 %

 Surveys of people over 65:
 Estimate 59% success rate
 Would want CPR 41 %
 After explanation of procedure and success rates :

10 % would still want CPR
Intensive Car Med 2007 Feb;33(2):237-45. Epub 2006 Sep 22

Survival after resuscitation
• Incidence of cardiac arrest: 1 per 1200
admissions
• Hospital Survival Rates:
 Witnessed in CCU
 Rest of Hospital
 Sepsis in the ICU

 OUT of Hospital Arrest

30-40 %
15-20 %
3%

3%

 With other End Stage Disease: < 1%

Intensive Car Med 2007 Feb;33(2):237-45. Epub 2006 Sep 22

Survival after resuscitation
 Hospital Rates:
 Incidence of cardiac arrest: 1 per 1200 admissions
 GVH Deaths reviewed 2005
 100 death charts reviewed
 Approx. 70 of the patients were made DNR before they

died. Some were resuscitated one or more times before
made DNR.
 Dr Kaufhold QA review

Intensive Car Med 2007 Feb;33(2):237-45. Epub 2006 Sep 22

Family Understanding of
Advance Directives
 78% of pts with life-threatening illness would prefer
to have physician and family make the decision for
them.

 30% of surrogates incorrectly interpret their loved

ones written instructions.
 Am Med News, Jan 12, 2009 pg 8.
 The Physician Surrogate Relationship. Arch. Int Med.
June 11, 2007.

Patients who would benefit
from
having the MOLST Discussion
 Patients with End Stage Diseases
 Patients with these conditions do not
survive resuscitation. (1% survival to
hospital discharge.)

 Therefore CPR etc is Futile or Nonbeneficial
care.

Patients to start discussing
MOLST
 End Stage Diseases
 Terminal Cancer

 (I.e. no further curative treatment planned)

 End Stage Heart disease

 EF <15%, Defibrillator placement.

 End Stage Renal Disease on dialysis
 and not on transplant list.

 Advanced Dementia.

 PEG tube placement. Low Karnovsky score (<70).

 End Stage Lung Disease
 Home oxygen

 End Stage Liver Disease
 Bilirubin over 5.0

Other terminal diseases
- Controversy
 Another type of patient also needs to be
addressed:

 Terminally Noncompliant patient:
 Recurrent hospitalizations and near misses due to
 Not going to dialysis
 Not taking their medications despite coverage for them

 Result in Hospice referral?
 discontinuation of treatments such as Dialysis?
 There will also need to be protection for physicians
 Noncompliant pt may not sue doctor for bad outcome.
 Noncompliant pt data not counted against physician
“scorecard” .

Resources For MOLST
 WWW.POLST.ORG
 Youtube has educational videos for Physicians and
healthcare workers, as well as patient information.
(just type POLST)

 Ohio Hospice and Palliative Care organization
OHPCO.org

Before the meeting
 Do some background research
 Local and cultural beliefs about Hospice care
 Hospicio means a place where delinquent boys go in

Bolivia and Columbia.
 Is the patient or family very religious? Include the
chaplain
 Is someone in the family a substance abuser or
developmentally delayed? Include the social worker.

In the Meeting
 Turn off or pass off pagers and cell phones
 Anticipate 40 min discussion time
 Assess the patient and family’s understanding of
the illness

 Start from before the patient got sick, and provide

a timeline of their decline leading up to the present
hospitalization. This gets out of town members on
the same page, and allows the patient or caregivers
to acknowledge the patients recent or long term
decline.

In the Meeting
 Next, detail the patient’s current condition,

including any life support measures and
expectation for complications like vent dependence,
renal failure, liver failure etc.

 Ensure that during the coming days the patient will
be kept comfortable no matter what, recognizing
that the family may see the patient is suffering in
their current state.

 Reassure patient and family that this conversation

is NOT the last you will have, “No matter what we
decide, we will be with you every step of the way”.

In the Meeting
 Lay out options for the next steps of care, from:
 full support, with any expected complications like need for

trach, PEG and Nursing home care
 Time limited trial of Full support recognizing the patient
will continue to deteriorate and ultimately die despite full
care,
 Or could turn our efforts to comfort care, and at some
point discuss withdrawing from the current support. This
would include Palliative care, which is specialized medical
care for people with serious illnesses. This type of care is
focused on relief from the symptoms of pain and stress of
the illness, regardless of the diagnosis. And its goal is to
provide an extra layer of support for the patient and family.

In the Meeting
 If the palliative care option is selected, then level of
care/ DNR issues should also be discussed

 In Ohio, the 48 hour rule should be discussed to

prepare the family for what would happen if later
there is a decision to withdraw from life support.

Expectations
 If a time limited trial is chosen, be specific on the
time frame and what the family should expect to
see.

 If the patient improves, then care may continue.
 If the patient shows no improvement, at what point
would the treatment need to be re-evaluated (such
as CVVHD, Hemodialysis, or Dobutamine infusions)

 What would you recommend if the patient codes
during the time limited intervention?

Expectations
 Your expectation should NOT be that you are going
to establish DNR or withdraw from care.

 While this is the result most of the time, your real

goal is to understand what is the patient or family’s
expectation of treatment, and how they perceive
the care being provided.

 Even when you don’t change the level of care, you
can begin the discussion within the family and it
can make a difference later.
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